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First Supplement to !lemorandum 74-63

Subject: Study 72 - Liquidated Damages

This supplementary memorandum briefly discusses changes in the
liquidated damages recommendation proposed by Mr. Ronald Denitz of
Tishman Realty. A copy of lr. Denitz's suggestions is attached (Exhibit
1).

Hr. Denitz does not propose to chaunge Section 3319, the general
liquidated damages provision.

Mr. Denitz proposes several significant changes in Section 2954.6
concerning late payments., First, he proposes that the section be made
applicable to late payment charges under a lease of real property.

Second, Mr. Denitz proposes to replace the lﬂmpércent charge of
subdivision (c){2) with a provision that the late payment charge shall
be “reasonably related to the probable bookkeeping and other non-liti-
gatlon collection expenses of the creditor {(except repossession costs)
at the time of default."” 1In theory this test 1s better than the auto-
matically valid charge of up to 10 percent since probable bookkeeping
and other non-litigation collection expenses (depending on what they
are) should be less than 10 percent. However, this change would defeat
the purpose of the Commission's recommended provision which 1s to avoid
litigation by making charges of a certain amount automatically valid.

Labeling it "cumbersome," Mr. Denitz suggests deleting the pro-
cedure in Section 2954.6(d) for giving the borrower notlce that the
lender will not add the charge to principal--a condition precedent to
treating the failure to pay the charge as a default. Mr. Denitz would
leave the alternative of adding the charge to principal to contract
provigsions. The staff does not see his objection to the recommended
provision nor do we believe the proposed change adequately deals with

the question of what the lender can do if the borrower fails to pay the



late payment charge, particularly where the contract makes no provision
concerning the matter.

Finally, Mr. Denitz suggests that liquidated damages in sales of
real property provided by Section 3320 be automatically valid up to 10
percent whether the default 1s by the buyer or the seller. The staff
thinks doubling the present five-percent figure is a move in the wrong
direction; many feel that the five-percent figure is too high. The
granting of an identical remedy to the buyer is not particularly useful,
since the buyer is usually interested in specific performance, not
damages. Hr. Denitz would also eliminate any requirement that the de-
posit be actually made. These suggested changes would do nothing to
satisfy the objections of groups who opposed the bill.

Respectfully submitted,

Stan G, Ulrich
Legal Coungel
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October 25, 1974

John H. DeMoully, Esg.

Executive Secretary

California Law Revision Commission
School of Law

Stanford, California 94305

Re: Liguidated Damages

Dear John:

Today I received the Tentative Agenda for the November
14, 1974 Commission meeting, showing the captioned matter is
to be considered at that time.

Preparatory to that consideration, enclosed is a copy
of the ili~fated SB 1532, which I have marked up in order
to hopefully make it more palatable to all concerned. You
will note that my proposal would:

{a}) include rent in leases as "installment
payments”;

{b) make the test of validity of ligquidated
damages re installment payments "reason-
able relation at time of default" (rather
than the earlier disputed dollar-certain
formala);

(c) remove a cumbersome portion of lines 1-11
on page 4§, and

{d) expand liguidated damagyes re real property
sales to be validated up to 10% whether
the default is by the Seller or Purchaser
(rather than just the Purchaser).
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Although all of the above sugéestions are of importance
to us, my Firm feels that items {a} and (d) are the most
esgential,

With best personal regards, I am
Cordially,

TISHMAN REALTY.»& CONSTRUCTION CO., INC.

By , ; -
RONALD P, DENITZ

Assistant General Counsel

RPD/avh
encl.
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November 8, 1974

John H, DeMoully, Esg.

Executive Secretary

California Law Revision Commission
Schocl of Law ‘

Stanford, California 94305

Re

Liquidated Damages

Dear John:

With all due respect to the opinions expressed in Memoran-
dum 74-63 and its First Supplement, our firm urges that the
following proposals of policy be circulated to the Commission
prior to its November 14, 1974 meeting; the same are listed
herein in the order of their importance.

1. The current law of liquidated damages (Civil Code
Sections 1670, 1671 and case law thereunder} is manifestly
inadequate, especially in the fields of real property sales
and construction contracts. Therefore we urge that the
Commission not "permanently drop” the topic of liquidated

- damages.

2. The Commission's Recommendation of December, 1973
(pp. 1225-1226) and Sec. 3320 of S.B. 1532 4id not provide
for liquidated damages to the purchaser of real property if
the vendor fails to satisfy his obligation to sell. We believe
such a "two-way street" is both commercially desirable and
would also make the liquidated damages proposal more palatable
to consumer-oriented groups,

3. We respectfully oppose the suggestion of Mr. Ulrich
(Memo 74-63, pp. 1-2) that the burden of proof be placed upon
the one seeking to enforce a liquidated damages provision.

We believe that opposition in the Legislature can be overcome
without requiring that the one asserting the ligquidated damages
provision, in effect, try to prove his actual losses in order
to get the bargained-for liguidated sum. We believe the test
of "reasonableness” in the Commission's general liguidated
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John H. DeMoully, Esg. -2- November 8, 1874

damages proposal (Sec. 3319} is a sufficient check on over-
reaching, particularly in the field of real property sales,
real property loans, and real property construction contracts.

4, The problem of opposition to S.B. 1532 seemed to
center on the consumer credit area and appeared to result in
various back-and-forth attempts to change the Commission's
Section 2954.6 "late payment" proposals. Bearing in mind the
virtual impotence of present Civil Code Sections 1670-71, we
would rather see the Commission drop late payment charges al-
together rather than see compromises made on crucial items such
 as the burden of proof. Such a revised Commission recommendation
would consist of only a general section (much like Section 3319}
and a section relating to real property sales.

5. Despite any opposition to automatic validation of 5%
liguidated damages in real property sales, we believe that such
a proposal is both commercially honest (in terms of real damages)
and is actually practiced in today's market place. Perhaps
practical considerations will ultimately dictate a compromise
limiting the measure to 5% of deposits "actually made" (rather
than also "clearly indicated"), but we urge that much unnecessary
litigation over "reasonableness" can be avoided by retaining some
kind of automatic validation provision.

As in the past, I appreciate your invitation to appear at
the Commission's hearings and will see you Novemn 4th.

RONALD P. DENITZ
Assistant General Counsel

RPD/svh



